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Effective Jan. 1, 2009 

Employers to Review  
§125 Plans to Comply 
with New Regulations 

HIS PAST August, the IRS 

issued the most comprehen-

sive revisions to rules govern-
ing cafeteria plans in two 

decades. The proposed 124 pages 
update, organize, and consolidate the 

agency’s previous regulations and 

guidance, explains Susan Relland, 
attorney with Miller & Chevalier in 

Washington, D.C.  

Although the rules won’t be 

finalized until sometime 

next year for plans taking 
effect on or after Jan. 1, 

2009, legal experts strongly 
urge employers to begin 

examining their plans and documents 
now to make sure they will be in com-

pliance when that day comes. The IRS 

advises that employers rely on the new 
rules now. 

“The bottom line, however, is that 
these proposed regulations are going to 

require everybody to look again at their 

documents,” cautions Frank Palmieri, 
partner, Palmieri & Eisenberg in Prince-

ton, N.J.  Regardless of the complexity 
of the plan, all employers who offer a 

Section 125 plan must comply with 
certain provisions in the establishment 

and operation of the plan in order to 

ensure the validity of the plan’s tax-
preferred status, according to Milliman’s 

Penny Plante and Donald Sims.  

Relland also notes that the strict tone of 

the proposed rules indicates that the 

IRS plans to take a much tougher 
enforcement stance on compliance from 

now on.  (Continued on back) 

More Collaborative Role 
Workers Want Control of Healthcare Destiny 

A RECENT SURVEY of employees age 22 to 69 

who work full- or part-time for an organization 
with at least 2,000 employees insured through 

an employer- or union-sponsored health plan 
found a changing attitude among the workforce 

to be a more collaborative role in their healthcare 

decisions vs. a “just fix me” attitude of years past. 

“The most important person in the healthcare equation is the patient, 

the consumer,” says Helen Darling, president, National Business 
Group on Health, survey sponsor. “That’s really new. It’s been mostly 

physician-centered care” up until the past decade or so. 

The days when patients relied on their physician to make medical 

decisions for them are long gone. Faced with (Continued on back) 

Cost-Saving Measure 

What’s the Next Stage for CDHC? 
IN ITS INFANCY , the key question regarding consumer-directed 

healthcare (CDHC) was: “Does it work?”  

Regardless of one’s answer, CDHC is now part of the health benefit 

landscape—with more and more employers adopting it, and still more 

interested in it, as an option, according to Terry Humo, Esq., benefits 
consulting attorney and author of Thompson’s Special Report: Con-
sumer-directed Health Care: What’s the Next Stage.  

Humo notes that what’s really needed is an analysis of the data and 

circumstances to determine: (1) What are the factors that make 
some CDHC programs successful? (2) How can those successes be 

copied by others? (3) What were the factors that contributed to the 

lack of success in other programs so that they can be avoided? 

After an analysis of the data and nationwide shar-

ing of successful strategies, the next step is to 
focus on other ways CDHC concepts can be 

applied to healthcare and other societal issues. For 

example: (1) Can health savings accounts (HSAs) 
be used to promote national savings in ways that 

will reduce demands on Medicare? (2) How can HSAs be used to pro-
mote retirement savings generally? (3) How can CDHC generally help 

reduce dependence on foreign oil and general use of fossil fuels? (4) 
How can CDHC developments in retail clinics and MinuteClinics help 

address problems in geographic distribution of healthcare providers? 

(5) How can CDHC address the shortage of primary care physicians, 
lack of medical care in rural areas, and lack of  (Continued on back) 
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 Section 125 Plans . . . 
 (Continued from front) 

According to Josh Norris, attorney 

with Fisher & Phillips LLP in Atlanta, 

failure to comply with the rules will 

result in a disqualification of the 

employer’s cafeteria plan – which 

means the employee’s entire elec-

tion would be included in gross 

income, regardless of whether he or 

she elected taxable or nontaxable 

benefits. 

According to Milliman and Fisher & 

Phillips, the following items highlight 

the most significant features of the 

new regs: 

1. Clarification of the eligibility 

definition; 

2. Explanation/description of bene-

fits that can/must be offered; 

3. Written plan documents; 

4. Calculation of imputed income 

from life insurance to come from 

one table (Table 1) only; 

5. Change plan year only for a valid 

business purpose; 

6. Irrevocable employee elections 

(electronic and automatic); 

7. Grace period extends access to 

money in FSAs an extra two-and-

a-half months; 

8. Substantiation of all expenses; 

and 

9. Timing of discrimination testing. 

Employers who have been following 

the updates to the regulations over 

the years will find they have very 

little to do at this point. However, an 

audit of one’s cafeteria plan should 

reveal any fine-tuning needed. � 

More Collaborative Role .  .  . (Continued from front)  
making a decision about treatment, 90 percent of those 

surveyed prefer to consult sources beyond their doctor. 
Likewise, more than 70 percent of the 1,558 survey par-

ticipants think consumers have a responsibility to learn 

about the costs for treatment options and make an effort 
to verify that a recommended treatment is necessary.  

Even more think their employers should be involved in providing 
them with health information. “Ten years ago, you wouldn’t see 

results like that,” Darling noted. “In many cases, employers can help 

their workers become more engaged consumers by providing access 
to trustworthy, authorative sources of medical information.” 

Darling also noted that the expectation that the employer should 
serve as a conduit to health information is a change from years past, 

when the employer’s role was largely to pay the medical claims. 

In addition to pointing employees to medical information, Darling 
said employers should reinforce the impact that lifestyle changes can 

have by providing online access to medical information and reinforc-
ing the importance of behavioral changes. “If we can get people to 

stop making themselves sick” because of poor lifestyle habits, Dar-

ling says, “they won’t need to go to the doctor but once a year.” � 

Cost-Saving Measure .  .  . (Continued from front) 

caregivers reflective of the cultural diversity of patients?  

In addition, comments voicing skepticism of CDHC must be scruti-

nized to ensure that the focus is on the success stories – and not on 

discussions on cost-shifting and misinformation – so we can 
ultimately move forward to help resolve these larger societal issues, 

notes Humo.  

If we do not have individuals take responsibility for their health in 

both behavior and financing, if we do not have transparent health-
care quality and cost, if we do not push healthy lifestyles in mean-

ingful and lasting ways, and if we do not capitalize on the successes 

that CDHC is producing, what then?  

To misquote an old Chinese proverb: If we do not change our course 

(in healthcare), we are sure to reach where we are now headed. 
CDHC is a change course. 

The complete report is available at: 

http://www.thompson.com/images/thompson/reports/hr122007_con

sumer-directed-healthcare.pdf. � 
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